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SUMMARY:

... However, the conflict between the People's Republic of China (PRC) and Taiwan over the issues of the reunification of
the state of China and the international legal status of Taiwan continues to show strain. ... Some writers have unequivocally
argued that any threat or use of force by the PRC against Taiwan would constitute a violation of international law. ...
Hence, this Article attempts to explore this question by reference to the international law governing the use of force and
the current international legal status of Taiwan. It will be argued that the policy of the PRC to use force against Taiwan as
an ultimate means to impose unification contravenes the principle of non-use of force in international law. This is because
Taiwan constitutes a de facto entity that, like a state, is protected by the principles of international law regarding non-
use of force. ... On the contrary, the international community has been known to tolerate use of force by a state against
a de facto entity if such an action is based on the state's claim of territorial integrity which has been recognized by the
international community as a whole. ... Itis felt that an inquiry into the question of whether Taiwan constitutes a de facto
entity for the purpose of the application of the principle non-use of force would suffice. ...

TEXT-1:
[*715] I. INTRODUCTION

The early years since the end of the Cold War were marked by a degree of optimism. nl1 However, the conflict
between the People's Republic of China (PRC) and Taiwan over the issues of the reunification of the state of China and the
international legal status of Taiwan continues to show strain. The PRC has repeatedly reiterated that it reserves the right
to take over Taiwan by force, and has taken action to demonstrate its determination on more than one occasion during the
last two years. n2 That the PRC would resort to military measures to resolve the [*716] long-standing controversy
across the Taiwan Strait has been considered as a likely event by the Taiwanese authorities and the inhabitants. The issue
has also become one of the most immediate security concerns of other states in the Asian Pacific region. Some writers
have unequivocally argued that any threat or use of force by the PRC against Taiwan would constitute a violation of
international law. n3 But most international law jurists have remained silent about this issue. In fact, the whole question
concerning the legality of the PRC's policy under international law has been left almost untackled. What are perceived as
theoretical difficulties, resulting from the controversial international legal status of Taiwan at present, further deter any
efforts at substantial discussion.

Despite that, it is believed that increased tensions in the Taiwan Strait and East Asia calls for consideration about
whether it is justifiable under international law for China to maintain its policy to use force in order to achieve unification.
Hence, this Article attempts to explore this question by reference to the international law governing the use of force and the
current international legal status of Taiwan. n4 It will be argued that the policy of the PRC to use force against Taiwan as
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an ultimate means to impose unification contravenes the principle of non-use of force in international law. This is because
Taiwan constitutes a de facto entity that, like a state, is protected by the principles of international law regarding non-use
of force.

[*717] 1. THE PRC'S POLICY TO USE FORCE AGAINST TAIWAN

Since the Chinese communists gained the control of the Chinese mainland and proclaimed the PRC in 1949, relations
between the PRC and Taiwan have passed through three different phases: the period of all-out war (1949-1958); the period
of sporadic military threats (1958-1978); and the period of strategic peace/armed force (1979 to the present). n5 While
tension between the two rival regimes seems to have eased from the surface after 1978, what has remained unchanged is
that China has persisted in its policy to use armed force to regain Taiwan. A brief review of this policy follows.

The former Chinese leader, Deng Xiaoping, believed that any political negotiation must be backed by military capacity.
China should not promise not to attack Taiwan lest negotiations might face indefinite resistance. n6 In 1985, the authority
of the PRC admitted that the main reason that had prevented it from using armed forces against Taiwan was a lack of
economic power. Pending the economic development and modernization, the PRC would enforce a blockade against
Taiwan if it continued to resist reunification. n7 In 1993, the PRC published a White Paper eftiddaiwan Question
and the Reunification of Chinan8 which remains to be the most comprehensive policy statement from the PRC on these
issues to date.

In this document, the principal positions of the PRC have been underlined. First, Taiwan forms an integral part of
China, although it has been separated from the Chinese mainland since 1949 as a result of the Chinese civil war. n9
Second, peaceful reunification should be achieved according to the "one country, two systems" formula, according to
which, Taiwan would become a special administrative region of the PRC, with a high degree of autonomy. n10 It
may have some international competence and enjoy some rights in foreign affairs. nl11 Nonetheless, [*718] the PRC
forcefully opposes any other options which may imply Taiwan as a state. n12 Third, the PRC reiterates that the Taiwan
issue is purely an internal matter with which no third states should interfere. n13

Within this context, the policy to use force against Taiwan was upheld in 1993 in the White Paper, which states in part
that:

Peaceful reunification is a set policy of the Chinese Government. However, any sovereign state is entitled to use
any means it deems necessangluding military onesto uphold its sovereignty and territorial integrity. The Chinese
Government is under no obligation to undertake any commitment to any foreign power or people intending to split China
as to what means it might use to handle its own domestic affairs. nl14
In short, the PRC has rationalized such a policy by relying on the principle of territorial integrity under international law
and political necessity.

It has been suggested that the situations in which the PRC might resort to armed force against Taiwan are as follows:
(1) if Taiwan declared independence; (2) if there were large scale social instability in Taiwan; (3) in the event of an
apparent decline in Taiwan's defense ability; (4) if there were foreign intervention; (5) if Taiwan persisted in refusing
peaceful negotiations regarding unification; and (6) if Taiwan developed nuclear weapons. n15 The military maneuvers
conducted by the PRC in 1996 can be regarded as its responses to Taiwan's attempts to assert independence and resistant
to the "one country, two systems" formula of reunification.

[ll. THE PRINCIPLE OF NON-USE OF FORCE UNDER INTERNATIONAL LAW
A. The Legal Nature and General Scope of the Principle

International law relating to armed force in the conduct of international relations has been discussed at great length.
nl6 Under classic international [*719] law, a state was not prohibited from employing military force to pursue its
objectives. Even though for many centuries the legality of war had been dominated by the concept of just war, it has been
suggested that during the period between the eighteenth century and the outbreak of the First World War, going to war was
regarded as an inherent and unlimited right of state sovereignty. n17 The idea of preventing states from resorting to war
was revived after the catastrophic experience of the First World War. However, it was not until the advent of the United
Nations (UN) that a general ban on the use of force was propounded.

Article 2(4) of the UN Charter provides that "all members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent
with the purposes of the United Nations." n18 In short, the provision imposes a general proscription on both the actual
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use of force and the threat to use force. It is well established that non-use of force is a principle of customary international
law. n19 Furthermore, it is regarded as a peremptory ngusoogensfrom which no derogation is permitted. n20

A violation of this norm can constitute an international crime. n21 However, there are at least two issues [*720] for
which the general principle prohibiting use of force does not provide direct guidance, namely, which acts constitute threat
of force or use of force and thus are unlawful, and to which entities does this principle apply? Since these questions are
of particular relevance to the present discussion, they deserve further observation.

B. The Concept of "Force" Prohibited Under International Law

The UN Charter does not specify whether the word "force," as stated in Article 2(4), refers only to military or armed
force, or also includes other political or economic measures. n22 It has been noted thavex'preparatoiresfor
the Charter did not indicate that "force" meant only armed force. n23 On the other hand, it is clear that the Charter has
given particular weight to armed force. In the Preamble of the UN Charter it is provided that "armed forces shall not be
used, save in the common interest” of the international community. n24 The use of armed force is also distinguished
from other measures under Chapter VII of the Charter (Articles 41, 42, and 43) and clearly meant in Articles 44-47. n25
Furthermore, Article 51 restricts the right of self-defense to the event of an armed attack. n26 Finally, the Definition of
Aggression, which was adopted by the UN General Assembly in 1974 for the purpose of determining an act of aggression
under Article 39, also concerns the use of armed force. n27 Juridical opinions also tend to favor [*721] the restrictive
view that Article 2(4) only prohibits the use of "armed force,” n28 thus, other forms of pressure such as political or
economic coercion are excluded from the contents#of force.

The scope of the prohibition under Article 2(4) is comprehensive and all-embracing. n29 It leaves only a few
exceptions where the use of armed force by states is permissible. These are: individual or collective self-defense (Article
51); enforcement actions authorized by the Security Council under Chapter VII of the Charter; actions taken against former
enemy states during the Second World War (Articles 53 and 107); and actions taken by regional agencies under Article
52(1). Among others, the right to self-defense is most significant. However, Article 51 has greatly restricted the extent of
the right of self-defense under traditional international law, by specifying that such a right may be exercised only if an
"armed attack" occurs, and until the Security Council has taken measures necessary to maintain international peace and
security. n30 The most authoritative interpretation to date of what acts amount to an armed attack has been made by the
International Court of Justice in the caseNi€aragua v. U.Sin 1986. n31 The court stated that:
an armed attack must be understood as including not merely actions by regular armed forces across an international border,
but also "the sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of
armed force against another Stafesuch gravityas to amount to"ifter alia) an actual armed attack conducted by regular
forces, "or its substantial involvement therein." n32
[¥*722] This statement suggests that armed attack can be direct or indirect. In considering an armed attack in the context
of indirect attack, reference was made to Article 3(g) of the 1974 Definition of Aggression. n33 The elements of scale
and the effects of an attack have also been stressed by the court in order to distinguish an armed attack from a use of force
of a lesser form not amounting to an armed attack, such as the supply of arms or a frontier incident. n34 Accordingly, it
can be said that the court has established a very high threshold for situations in which self-defense can be legally justified.
In other words, no use of armed force will be permitted by law in response to threats of force or other direct or indirect
uses of force which do not fall within the ambit of armed attacks or aggression.

In the 1970 Declaration on Principles of International Law Concerning Friendly Relations and Cooperation Among
States in Accordance with the Charter of the United Nations, n35 the threat or use of force to settle international issues
is considered to be a violation of international law. n36 The Declaration also calls on states not to engage in threat or
use of force to resolve "international disputes, including territorial disputes and problems concerning frontiers of States."
n37 Furthermore, it declares that "no territorial acquisition resulting from threat or use of force shall be recognized as
legal." n38 Although the Declaration was adopted by the UN General Assembly in the form of a resolution and thus was
not legally binding, n39 it is important at least as an authoritative interpretation of the relevant Charter provisions. n40
The Declaration [*723] has been widely cited in international documents and it can be said that general international law
specifically prohibits states from settling territorial disputes by means of force.

Article 2(4) not only concerns the prohibition of the "use” of force, but also the "threat” of force. n41 The most useful
elucidation for the concept of "threat of force" to date has been provided by Professor lan Brownlie:
A threat of force consists in an express or implied promise by a government of a resort to force conditional on non-
acceptance of certain demands of that government. If the promise is to resort to force in conditions in which no justification
for the use of force exists, the threat itself is illegal. n42
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The same view has been further elucidated recently in an International Court of Justice advisory opinion on the question
of the Legality of Threat or Use of Nuclear Weapons. n43 The court stated that:
The notions of "threat" and "use" of force under Article 2, paragraph 4, of the Charter stand together in the sense that if
the use of force itself in a given case is illegal — for whatever reason — the threat to use such force will likewise be illegal.
In short, if it is to be lawful, the declared readiness of a State to use force must be a use of force that is in conformity with
the Charter. n44

It seems to be suggested that not all threats of force are illegal, so long as the "promise" to resort to force is based on a
ground that can be justified under the principle regarding the use of force. n45 However, this does not enable a state to
conduct its policies in relation to another state more freely than it is permitted regarding the use of force. In fact, the scope
of the prohibition of "threat" of force establishes further limitation on the permissible acts of states in conducting their
international relations. It is normal to imagine that a state will use either military or non-military measures to conduct
a "threat." Military measures may be "implied by the massing of troops on the border or by other concrete military
preparations or activities." n46 This may well include the holding of military maneuvers near the border of a target state.

In respect of other measures, the 1970 Declaration on Principles of International Law recalls in its preamble "the duty
of States to refrain [*724] in their international relations from military, political, economic or any other form of coercion
aimed against the political independence or territorial integrity of any State." n47 Itis argued that high degrees of political
and economic pressures coupled with an intention to use force, which aims at compromising the territorial integrity or
political independence of another state, should fall within the scope of "threats of force" under Article 2(4) of the UN
Charter. n48

It is true that in practice relatively little attention has been paid to threats of force committed by states, even less if
the acts which constituted the threat have not been carried out continually over a considerable period of time. However,
the absence of a collective condemnation of or declaration against the unlawfulness of a threat of force does not in
itself undermine the illegality of the act of threat of force. Such an omission may only be attributed to the fact that the
international community is generally, and understandably, more concerned with the use of force rather than mere threat.
Or, it may be that a threat of force does not give rise to the victim state a right to self-defense that is premised on a much
more limited condition, namely, the occurrence of an armed attack, even though it is allowed to take countermeasures such
as economic sanctions or is entitled to prepare for military defense. n49
C. Entities to Which the Principle of Non-Use of Force Applies

Article 2(4) of the UN Charter prohibits "threat or use of force against . . . any state." n50 On the other hand, what the
meaning of a state is for the purpose of applying the non-use of force principle has not been entirely free from controversy.
Clearly, this principle is applicable to all member states of the UN n51 and non-member states, either as the authors of
the threat or use of force or as victims of acts of such kind. n52 States, such as the VaticansGitggaerisentity
[*725] which has acquired an international legal status similar to a state under customary international law), and arguably,
statesn statu nascendire the normal categories of the term "states." n53

Nonetheless, it can be argued that the application of this principle has transcended the original context, and that the
principle now applies to a wide range of entities. According to Brownlie, de facto entities have been treated as authors
of aggression. n54 Entities such as "territories under special international regimes,” "leased territories,” "areas under
suzerainty, protectorates, trust territories, condominia," etcetera, should be generally protected from the threat or use
of force from other states, or even from such conducts by their protecting powers "if force is used with the object of
completely changing the legal status of such territories." n55 Since the development of the concept of right to self-
determination, it is a well established principle that states are prohibited from resorting to force against "peoples" under
colonial and foreign domination. n56 The inclusion of the category of "peoples" shows that the principle of non-use of
force is equally applicable to certain entities [*726] which are clearly not states. Among others, the position of de facto
entities bears the most relevance to the present investigation and will now be examined in greater detail.

A de facto entity may be described as a political formation which claims to be a state or a government, and has an
authority in control of a certain territory over a period of time, without being regarded as a state or government of a state.
The most notable case since the creation of the UN in which the illegal use of force by such an entity had attracted the
direct attention of the international community was during the Korean War. n57 After the defeat of Japan at the end of the
Second World War, Korea was subjected to temporary occupation by the United States in the south, and the former Soviet
Union in the north of the agreed thirty-eighth parallel. In 1947, after having failed to reach an agreement aimed at the
unification of Korea, two separate Korean regimes were established respectively. In 1948, the South Korean government
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was declared by the UN General Assembly as the lawful government and the only such government in Korea, and later
recognized as a peace-loving state within the meaning of Article 4 of the UN Charter. n58 South Korea was widely
recognized as a state. In contrast, North Korea was recognized by very few states and its legal status up until 1951 was
very controversial. n59 North Korea invaded South Korea in June 1950. Notwithstanding the uncertain international
legal position of North Korea, the UN Security Council appeared to have regarded the invasion as an armed attack, n60
and the North Korean entity as a belligerent.

The Chinese Communist regime, the PRC, later intervened and engaged in hostile contact with the UN forces in
November 1950. The PRC had just won the civil war against the Kuomintang government of China which had withdrawn
to Taiwan. The latter was then representing the state of China in the UN and was recognized by the majority of the member
states. However, the PRC was condemned in 1951 by the General Assembly for aggression in Korea. n61

[*727] The view that a de facto entity is prohibited from the threat or use of force by the law is shared among writers.
n62 Consequently, there is no doubt that a de facto entity is prohibited from using force against a state or another such
entity.

Conversely, is such an entity also protected by this norm? The answer to this question seems to be less straightforward.
Article 2(4) of the UN Charter makes specific reference to the territorial integrity of a state. n63 In other words, it may
be understood that the law regulates the violation of international boundaries. A common corollary is that the principle
which governs the resort to force internationally does not affect the right of a state to take forcible measures for internal
purposes, such as maintaining law and order, quelling riots, or suppressing rebellion or insurrection. n64 Meanwhile,
international practice also tends to supports this. In particular, the response of the international community towards various
secessionary movements further suggests that the territorial integrity of a state, both internally and externally, is well
guarded by international law. n65

On the other hand, the meaning of international boundaries can be, and indeed has been, interpreted with certain
degrees of flexibility. As mentioned before, the most important international document which provides interpretation for
the principle provided in Article 2(4) is the 1970 Declaration on Principles of International Law. n66 In the relevant
part, apart from direct reference to the language of Article 2(4), the term "international boundaries" is also included in the
paragraph which declares:

Every State has the duty to refrain from the threat or use of force to violate the existing international boundaries of another
State or as a means of solving international disputes, including territorial disputes and problems concerning frontiers of
States. n67

[*728] During the early stage of formulating the Declaration, the concept of "international boundaries" came under scrutiny
and there was dissonance among participant states as to the scope of the term. However, two points were painstakingly
stressed in the meantime. n68 First, "the objective of the principle of non-use of force was to prohibit the violation of
all boundaries, even those ofla factocharacter." n69 Second, in this connection, the issue concerning "the legal status

of such boundaries and whether or not they are recognized as such by the parties concerned was considered as irrelevan
to that application of that principle." n70 These were later reinforced by the UN Secretariat in a legal opinion in 1983,
which stated:

the all-embracing nature of the non-use of force principle, and . . . the issue of the status of a particular boundary or the
recognition thereof. . . . are separate issues and should be dealt with separately. Recognition of boundaries is a highly
political and legally complex issue. . . . Expressions of this nature should be avoided if the value of the principle of
inviolability of boundaries is to be preserved. n71

What can be regarded asglé' factoboundaries not recognized by the parties concerned but are international"? In
international law, a "boundary’ means a line which determines the limit of the territorial sphere of—> jurisdiction of
States owther entities having an international statlisn72 The latter may refer to various types of territorial regimes,
arguably including certain de facto entities. n73 Frontier lines, which separate two or more existing states, are often being
disputed. Many states are constantly involved in boundary disputes with neighboring countries. For example, China with
India, Russia and Vietnam, and various other cases which have been brought before the International Court of Justice. It
can even involve a dispute where a state claims the entire territory of another state which is nevertheless recognized by the
international community as such. Some interesting cases include the claims of Iran over Bahrain, n74 Guatemala over
Belize, n75 Morocco over Mauritania, n76 and [*729] Iraq over Kuwait. n77

On the other hand, in a case where international lines of demarcation exist which divide a state from a de facto entity,
and there is a territorial dispute between them, the issue which arises in relation to the applicability of the non-use of
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force principle is more controversial. In the Korean situation, South Korea was generally recognized as a state, whereas
North Korea's international legal status was very much in doubt, even though both were effective political communities.
n78 The nature of the invasion by North Korea was a matter of some debate in the Security Council during 1950. n79
While many states regarded the attack as an act of aggression, the former Soviet Union argued that the conflict was not
a war between two States, but merely an internal conflict between two rival Korean authorities. n80 The situation was
finally treated by the UN Security Council "in terms of breach of the peace," rather than by reference to Article 2(4) of the
Charter. n81

The thirty-eighth parallel of latitude demarcation line between the two Korean entities undoubtedly had an international
character. It was agreed upon by the United States and the former Soviet Union after the Second World War. But it is
difficult to speculate from the above whether the partition line in 1950 constituted the international boundary for the
purpose of Article 2(4), based on which the "territorial integrity" of the de facto North Korea could be protected from
armed forces used by South Korea during 1950. Certainly, the question of legality of use afittaieed by South Korea
against the North was never a concern in the Korean situation in 1950, since the former was the victim of an armed attack
by the latter. One the one hand, it seems that the international community represented by the UN might not have considered
it ilegal had South Korea resorted to force to achieve the unification of Korea. For example, the United States urged a
UN enforcement action, arguing that it could be an opportunity to defeat [*730] North Korea and achieve the unification
of the state of Korea. n82 This resulted in an authorization of the UN force to cross the thirty-eighth line into North
Korea, despite the warning given by the PRC that if any UN force other than South Korean crossed the parallel, it would
be compelled to intervene. n83 On the other hand, it is noteworthy that the earlier position of the UN was only to assist
South Korea to defend its territory and to restore the status quo. n84 Several other states, including the UK and India,
expressed concerns about the international repercussion which might result from further advance of the UN force across
the thirty-eighth; though none was based on an argument in favor of the territorial integrity of North Korea. n85 The
decision to cross the thirty-eighth parallel received criticism. Evan Luard, for example, contended that the UN action for
such a purpose could not be justified by the Charter because "by it a defensive war, to preserve a nation under attack,
would be converted into a war of conquest." n86

Subsequent practice suggests that the attitude of the international community in general had considerable effects on
the international legal status of North Korea as well as the nature of the border between the rival Korean entities. The
conflict formally ended in 1953 with the conclusion of an armistice agreement.  n87 The thirty-eighth parallel was
formally established, with some modification, as the cease-fire line. n88 A peace conference in early 1954 legitimized
the partition of Korea. n89 In 1972, the two sides signed an agreement which laid down that unification (of the state of
Korea) was to be effected by peaceful means and not the use of force. As a result, the border between these two Korean
entities consolidated as an international boundary for the purpose, among others, under Article 2(4) of the Charter.

Based on the foregoing, it can be concluded tiwttevery de facto entity igpso factoprotected by the international
law governing use of force. On the contrary, the international community has been known to tolerate use of force by
a state against a de facto entity if such an action is based on the state's claim of territorial integrity which has [*731]
been recognized by the international community as a whole. The most notable proof of this is that the UN has repeatedly
acquiesced in the use of force by the authority of a state to prevent secession. n90 Arguably the most significant exception
to this in recent years is the position of the international community regarding the Yugoslav crisis in 1991. n91 Since
late 1990, two of the former Yugoslav republics, Slovenia and Croatia, began the process of secession. n92 In June
1991, fighting broke out between the central authorities of Yugoslavia and the seceding republics. n93 At that time, the
European Community had upheld a policy that supported the territorial integrity of Yugoslavia. n94"On August 27, 1991,
the European Community and its member states, acting through an EPC extraordinary ministerial meeting assembled in
Brussels," determined, in relation to the continued fighting in Yugoslavia, that any changes of frontiers which have not
been brought about by peaceful means and by agreement would not be recognized. n95

Similarly, the UN Security Council adopted Resolution 713 on September 25, 1991 by unanimity, which referred to the
European position "that no territorial gains or changes within Yugoslavia brought about by violence would be acceptable."
n96 The adoption of Resolution 713 was significant. In particular, the principle of non-use of force and the intangibility
of borders was adopted, even within the context that the majority of delegations still regarded the Yugoslav crisis as an
internal conflict n97 Thus, the Yugoslav example appears to have been a departure from the general rule that non-use of
force does not concern territorial changes within a state. On the other hand, if the example can be construed in light of the
particular situation of Yugoslavia, which was in fact in the process of dissolution, then it can be argued that the republics
were pertaining to states statu nascendi
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It follows that as a general principle, so far as de facto entities are concerned, it may not be sufficient to base the
existence of an international [*732] boundary for the purpose of the principle of non-use of force merely on the actual
possession of the territory by the entity. The acceptance by other states that a de facto edistyristdegal entityunder
international law is of a determinative value, particularly if the state using force claims nothing more than the de facto
entity forming part of its territory. In other words, the de facto entity should be regarded, at least to a certain extent, as
having an international legal personality distinguishable from any other existing international legal persons including the
claimant state. This means that the de facto entity has some distinct legal status n98 and separate rights and obligations
in international law. n99 Consequently, the actual possession of a territory and the separate legal identity of the de facto
entity suggest that a delicate balance between the underlying objective and purpose of the principle of non-use of force
and the principle of territorial integrity of states is required.

[ll. THE CURRENT INTERNATIONAL LEGAL STATUS OF TAIWAN: A DE FACTO ENTITY

The international legal status of Taiwan has been a matter of much debate and great confusion. The views of international
law jurists on this issue are at variance. By and large they fall into one of the following three categories: (1) Taiwan is
an integral part of the PRC; (2) [*733] Taiwan is a separate state; and (3) Taiwan is a de facto entity close to being a
state, but it does not enjoy the international legal status of the latter. However, a discussion amounting to a recital of all
the relevant debates would seem superfluous. As mentioned in the preceding discussion, the principle of non-use of force
is applicable not only in relation to states, but also to de facto entities in certain conditions. n100 It is felt that an inquiry
into the question of whether Taiwan constitutes a de facto entity for the purpose of the application of the principle non-
use of force would suffice. To answer this question, it is necessary to establish whether Taiwan satisfies the conditions
of statehood as discussed earlier. Namely, whether it is an effective territorial community, having existed as such for a
considerable period of time, and has asserted itself on the international plane as a distinct legal entity. n101

To begin with, since states are the prototype of territorial entities of international law, the case of Taiwan can be
examined according to the generally accepted basic criteria for states. These criteria are: a defined territory, a permanent
population, an effective government, and the ability to conduct international relations. n102 There is no doubt that
Taiwan has been an effective political community for a considerable period of time. The current authority of Taiwan, the
Kuomintang (KMT) has been in stable control over the island of "Taiwan, the Pescadores, Kinmen, and Matsu, as well
as the archipelagoes in the South China Sea," and several other small islands off the Pacific Coast of Taiwan since 1949,
when it was driven out of the Chinese mainland during the civil war. n103 Since 1991, these areas have been claimed by
the Taiwan authorities to be the scope of their exclusive jurisdiction, as opposed to the Chinese mainland governed by the
PRC. n104 This geographical separation has also been tacitly observed by the latter over the past few decades. n105
Thus, it can be argued that a de facto boundary exists between [*734] the PRC and Taiwan. The population of Taiwan is
approximately twenty-one million. n106 The present political structure is based on the Constitution of the Republic of
China promulgated by the KMT in 1947.

Furthermore, Taiwan appears to have the capacity to enter into international relations with other states. Between 1945
and 1971, the KMT government represented the state of China in the UN. Currently, Taiwan still maintains diplomatic
relations with twenty-seven states, n107 and has recently signed treaties of mutual recognition with three countries:
Papua New Guinea, Vanuatu, and Fiji. It has also established substantial economic and cultural ties with over 140 countries
and regions that do not recognize Taiwan as a state. n108 Taiwan has concluded various treaties and other international
agreements with foreign states. n109 In a few cases, Taiwan has even concluded treaties with countries which have
formal relations with the PRC. n110 It is also a member of several inter-governmental organizations including Asian
Development Bank and the Central American Bank for Economic Integration. Finally, since 1995, Taiwan has been granted
observer status to the World Trade Organization. nl111

[*735] Although the foregoing examples suggest that Taiwan does exercise international legal competence, it is not
enough to conclude that it is indeed@parate legal entityThis is due to the fact that sometimes a territorial entity can
carry out certain acts in relation to other states on the international plane, but the power to do so isletegatgdnd
derived rather than an independent legal competence. In such a case, the entity concerned may not be an international
legal person in its own name. n112 One writer suggests that the independent capacity to enter into international relations
must have two elements. First, the entity must have all necessary powers under its internal law to enter into those relations.
n113 Second, the exercise of those powers must not be wholly subject to external control by another international person,
normally states. nl114

In the case of Taiwan, the first of the two above-mentioned elements is undoubtedly satisfied. As a matter of fact, the



Page 8
32 New Eng.L. Rev. 715, *735

incumbent KMT authority has been administering the area of Taiwan and conducting its external relations in the capacity
as a government based on the Constitution of the Republic of China promulgated in 1947. The PRC has never exercised
jurisdiction in Taiwan since Japan relinquished its sovereignty over Taiwan in the end of the Second World War. n115 It
is thus clear that internally, Taiwan does not derive its international legal capacity from the legal authority of the PRC.

[*736] By contrast, the second element deserves more careful consideration. It is apparent that internally, Taiwan's
competence to conduct international relations is not subject to the legal authority of the PRC. On the other hand, Taiwan's
international legal status has been deeply threatened since 1971 when the UN General Assembly adopted a resolution to
replace the Chinese representation by the KMT with the communist government of the PRC. n116 Firstly, Taiwan lost
its seats in all the major international organizations, inter alia, the UN, its subsidiary organs as well as the Specialized
Agencies of the UN, International Atomic Energy Agency. nl117 Moreover, countries which have recognized the PRC
have subsequently suspended the treaties concerning diplomatic or consular relations as well as various other matters
previously entered into with Taiwan, coupled with the break-off of formal relations. n118 None of the countries that
have recognized the PRC as the sole legal government of China have established formal relations with Taiwan at the same

time. nl119

In addition, the informal relations, mainly of trade and cultural nature, established by those states with Taiwan do not
imply recognition of the entity as a state or its authority as a government. Such relations seem to have been built upon
some degree of acquiescence by the PRC. n120 Taiwan has also been prevented from participating in the international
conferences of states and applying for membership of inter-governmental organizations including the UN, almost entirely
due to the widespread de jure recognition of the PRC. In view of the nature of the relations between Taiwan and the
majority of the countries in the world and the attitudes of many countries at the international level conducive to the PRC's
claim, one may doubt whether other countries consider [*737] Taiwan's competence to conduct international relations as
subject to the authority of the PRC and therefore, Taiwan is devoid of a separate international legal personality.

It is believed that an opposite view to such a doubt should be supported. Firstly, Taiwan continues to be regarded
as a separate legal actor in some international arenas of multilateral character. For example, notwithstanding the general
absence from the scenes of international governmental forums, Taiwan has maintained its membership in effect as a state in
the Asian Development Bank (ADB). The KMT government had represented China as one of the ADB's original member
states until 1983, when the PRC attempted to gain the Chinese representation. However, due to Taiwan's significant
contribution in the organization, such an attempt failed to succeed. On the other hand, a political compromise was reached
between the organization and the PRC, in that the ADB agreed to change the name of Taiwan's representation to "Taipei,
China," while the PRC was admitted as the sole representation of China to the organization. The agreement was effected
in 1986. Upon PRC's admission, the ADB unilaterally changed the title of Taiwan's representation. Although Taiwan
protested, it continued to participate in the organization's annual meetings and to enjoy full status and equal rights as a
member state. n121

Moreover, in 1990, Taiwan submitted an application under the name of "The Custom Territory of Taiwan, Penghu,
Kinmen and Matsu" to the Secretariat of the General Agreements on Tariffs and Trade (GATT) to become a Contracting
Party as an independent customs area under Article 33 of the GATT. n122 The PRC protested that as a province of China,
Taiwan could not accede under the terms of Article 33; in practice only sovereign states had joined under this provision.
It maintained that instead, Taiwan should apply under Article 26, which provides the legal basis for the accession of
dependent territories under the sponsorship of states which are responsible internationally for the territories concerned.
However, this objection was not accepted and, in 1992, a working party was established to examine Taiwan's application.
Meanwhile, Taiwan was also granted the observer status. Under the GATT framework, a contracting party is defined in
Article 32 as a "government which [is] applying the provisions of this Agreement under articles 26 or 33 or pursuant to
the Protocol of Provisional Application." [*738] Thus, the acceptance of Taiwan's application can be construed as it
being regarded as a separate territorial entity for the purpose of the GATT. In 1995, the GATT was formally replaced by
the World Trade Organization (WTO), in which Taiwan also became an observer. Its application formerly submitted to
the GATT was also transferred to form the basis for application to the WTO. As both China and Taiwan are applicants to
the WTO, it can be said that some form of international recognition, that they are two distinct territorial entities with their
own international personality, has been established.

Secondly, at the bilateral level, there is also evidence that Taiwan is regarded as an independent entity with its own
legal personality. One of the most significant examples is its relationship with the United States after 1979. In that year, by
a joint communique, the United states recognized the PRC as the sole, legitimate Government of China. n123 Although
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all formal relations with Taiwan were severed as a result, the United States did not cease to treat Taiwan as an entity having
international legal personality. For example, in no case has the United States recognized the claim of the PRC that Taiwan
is a part of China which the PRC now represents. nl124

Moreover, the United States enacted the Taiwan Relations Act (TRA), which came into effect on April 1979 and
provided a comprehensive legal framework for the continuing relations with Taiwan. n125 Since the TRA is a domestic
legislation of the United States, its significance in international law should not be overstated. However, it may well be
regarded as evidence of state practice. The political intent behind the legislation gave a useful indication as to how the
United States had conceived the international legal status of Taiwan after 1979. This [*739] point was elaborated by
Professor Victor H. Li during a hearing in the United States Senate on Taiwan in 1979. He argued that to treat Taiwan as a
"de factoentity with an international personality” would reflect the reality that, although Taiwan and its authority would
cease to be a state or a government de jure, it possessed attributes of a state. n126 Further, this arrangement would be
more viable to the interest of the United States. n127 He also mentioned that in a memorandum of the Carter government
in 1978 concerning future relations with Taiwan, the view was taken that the United States recognized Taiwan as a de facto
entity having the attributes of a state or government. n128 This view is particularly well reflected in the TRA provision
governing the validity of treaties concluded prior to the United States recognition of the PRC. n129

Article 4(c) of the TRA provides the basis for the continuing force of treaties concluded by the recognized Chinese
government on Taiwan before January 1, 1979 and the United States, unless or until terminated by law. n130 In 1979,
there were 25 bilateral treaties and 108 multilateral treaties and agreements under this provision. n131 To date, those
treaties still in force are regularly listed in the officitdeaties in Forcegpublished by the State Department of the United
States. This further confirms that even though the United States may not have considered Taiwan after 1979 as a state, it
certainly continues to regard Taiwan as an entity similar to a state and with independent treaty-making capacity.

Other states which recognize the PRC as the government of China have also maintained extensive bilateral relations
with Taiwan. Such relations are normally informal, predominately practical (such as trade and cultural), and non-political
by nature. They do not carry any implication of recognition of statehood or government. However, the willingness of those
countries to promote relations of such kind and the impressive number of such conduct reinforces the position of Taiwan
as a competent international legal actor. One writer has quite fairly suggested that, in the absence of objections from the
PRC, most of these countries might also recognize Taiwan as a state if it so declared. n132

[*740] As to those countries which have diplomatic relations with Taiwan, it is difficult to see how they can regard
the PRC as legally non-existent at all, being themselves (apart from Nauru and the Vatican City) state members of the UN.
Even if they do not enter into bilateral formal relations with the PRC, they are bound to conduct international relations with
it according to international law. Thus, they must regard Taiwan and the PRC, at least de facto, as two separate entities.

Thirdly, although both Taiwan and the PRC submit that Taiwan is a part of the state of China, it is not conclusive as
to whether it is a part of the PRC. More specifically, Taiwan claims that the state of China at present is still in a state of
division. There exists two independent territorial entities, namely Taiwan and the PRC. n133 Also, there is no conclusive
view within the international community on this issue either. It has been pointed out that the majority of states which
recognize the PRC as the de jure government of China, have not clearly "recognized"” the position that Taiwan is a part of
China. nl134

It may be suggested that some third world countries do regard Taiwan as a part of the China represented by the PRC. In
September 1997, a proposal to include an item regarding "the need to review General Assembly resolution 2758 (XXVI)
of 25 October 1971 owing to the coexistence of two Governments across the Taiwan Strait" to the agenda of the fifty-
second session of UN General Assembly was defeated in the General Committee after a debate involving forty-seven
speakers. n135 During the debate, the majority view, mostly held by the third world countries, n136 generally seemed
to support that the question of representation of China had been settled since the adoption of General Assembly resolution
2758 of 1971 and Taiwan was part of China represented by the PRC. nl137

[*741] On the other hand, the positions of the western states are different and more ambiguous. Apart from the
United States, most European countries, including Canada, Britian, and Australia, only "acknowledge" or "take note of"
the PRC's claim. n138

Like the United States, Britain has also adopted a more realistic approach to reflect the fact that Taiwan is in fact a
separate political community from the PRC at the present time. In 1991, the Foreign Corporations Act was introduced,
n139 with a view "to regulate the legal status in British court of bodies incorporated in territories not part of a State
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recognised by the British Government.” n140 One of the main reasons for the adoption of such legislation was the
concern "about the legal status of commercial institutions incorporated in territories such as Taiwan and North Korea."
nl41 Although the Act deals purely with private law matters and clearly avoids the question of recognition of states or
governments, the implication of the adoption of such an act is significant. n142 Particularly, it establishes Taiwan as a
stable regime with settled laws as if it were a recognized state. n143

The position of the European Community is equally noteworthy. When the PRC threatened to conduct military action
against Taiwan during early 1996, n144 the European Parliament adopted two resolutions. The first was adopted in
February, urging the European Council to prevent the PRC from acts of aggression against Taiwan and to ensure that the
PRC would refrain from interference with the presidential election of Taiwan. n145 The second, adopted in March, urged
the PRC to refrain from the use of force against Taiwan and expressed its support for the people of Taiwan. The language
used in these documents imply the acceptance of Taiwan as forming a separate territorial entity from the PRC. n146

The above discussion shows that Taiwan is a de facto entity for the purpose of international law. n147 It has existed
as an independent and [*742] effective territorial community for a considerable period of time, and has been widely
regarded as having a separate international legal identity from the PRC.

V. CONCLUSION

For the purpose of non-use of force, it must be concluded that the de facto boundaries between the PRC and Taiwan
are international boundaries n148 by virtue of the fact that Taiwan is a de facto entity with a distinct international legal
identity from that of the PRC, and the lack of international consensus that Taiwan is a part of the PRC. Consequently, the
PRC's policy to use force against Taiwan is a breach of international law.

Non-use of force is a fundamental principle of international law. The scope of prohibition not only includes all forms
of use of armed force, but also covers threats, such as military manoeuvres, missile tests, and high degrees of political or
economic coercion coupled with the "promise" to resort to armed force. Meanwhile, it outlaws use of force on any ground
except in case of self-defense or under authorization by the UN Security Council in accordance with the UN Charter. The
reasons that may trigger the PRC's military action are purely aimed at political gain and devoid of any lawful foundation.

Consequently, itis strongly believed that third states of the international community should, individually or collectively,
endeavour to dissuade the PRC from further violations of law.
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